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I.         Garrity:     The  Employee's Right  to  be  Free  From  Compulsory  Self-Incrimination.
The Fifth Amendment privilege against self-incrimination is violated where the threat of discharge is used by an employer to secure incriminatory evidence from a fire fighter or police officer without a grant of immunity. Garrity v. New Jersey. 385 U.S 493, 17 L.Ed.2d 493, 87 S.Ct. 616 (1967).
A.
Attachment of Garrity Rights.
An employee's Garrity rights attach when:
1) the employer actually orders the employee to respond to questions; and
2) the employee is compelled by threat of discipline to answer.
Absent such compulsion, not only does the employee have no obligation to respond to the questions, but no immunity is given to the use of the employee's answers in a subsequent criminal prosecution.
B.
Employment Rights During An Interrogation.
During a departmental interrogation, the employer is prohibited under Garrity from requiring the employee to waive his or her Fifth Amendment protections. But if the employer affirmatively informs the employee that his or her statement will not be used in a criminal
proceeding, then the employee can be subject to discipline for refusal to respond to certain questions.  Specifically, where the employer:
1) Orders the employee to answer the questions;
2) Asks questions which are narrowly tailored to the employee's duties or the
employee's fitness for duty; and most importantly,
3) Advises the employee that answers to die questions will not be used in later
criminal proceedings,
an employee can be disciplined for failure to answer the questions.
Where the employer does not give the employee an affirmative guarantee of immunity must the employee answer questions? Courts are split on this issue. The majority rule is that if an employee refuses to answer without the grant of immunity, he or she cannot be subjected to discharge or discipline for that refusal. The courts in Michigan have not directly addressed this issue. C. The Scope of Immunity: "Use and Derivative Use" Immunity.
The Fifth Amendment privilege against self-incrimination requires a grant of "use and derivative use" immunity which provides the employee with immunity from the use in a subsequent criminal proceeding of the compelled statements or fruits of those statements made in an interrogation. (It does not require "transactional" immunity, complete immunity from criminal prosecution for the entire transaction encompassed in the interrogation.)
The state may prosecute the employee with evidence obtained outside of the administrative interrogation. But, the prosecution has an affirmative duty to demonstrate that "the evidence it
II.        Weingarten:   The Right to a Union Representative Daring A Disciplinary Interview.
An employee has a right to union representation under the following circumstances:
1) The employee reasonably believes that the investigatory interview will result in
disciplinary action;
2) The employee specifically requests union representation;
3) The exercise of the Weingarten right does not unduly interfere with the legitimate
needs of the employer;
4) The employer may opt to disallow representation, and go forward with the
investigation, albeit without an interview.
5) The employer does not have a duty to bargain with the union representative during
the interview.
A.        The Role of the Union Representative.
The union representative has a unique role, characterized as falling between that of a passive witness and that of a confrontational adversary. The representative may urge justifications, extenuating circumstances and other mitigating factors. The representative may also object to improper questions posed by the employer but the representative may not engage in aimless confrontation and disruption.
Prior to the interview, the employee and the representative have a right to be told the subject of the investigation and to discuss the matter in private.
III.      Just Cause for Discipline.
"No employee shall be disciplined or discharged except for just cause."
One of the shortest and simplest clauses in your contract—perhaps one of the most valuable benefits that your Union has bargained for—and one of the most frustrating to management. That is because the just cause standard can not be defined in absolute terms.
Nonetheless, arbitrators and authors have broken down the area and applied seven tests when analyzing if there is an absence of just cause for discipline or discharge. If any of the tests can not be met, it means that "just cause" either was not satisfied or at least was seriously weakened in that some arbitrary, capricious, or discriminatory element was present.
1.
Notice:
Did the employer give to the employee forewarning of the possible or probable consequences of the employee conduct at issue?
2.
Reasonable Rule or Order:
Was the employer's rule reasonably related to (a) the orderly, efficient, and safe operation of the employer's business, and (b) the performance the employer might properly expect of the employee?
3.
Investigation:
Did the employer, before administering the discipline to an employee, make an effort to discover whether the employee did in fact violate or disobey a rule or order of management?
4.
Fair Investigation:
Was the employer's investigation conducted fairly and objectively?
5.
Proof:
As a result of the investigation, did the employer obtain substantial evidence or proof that the employee was guilty as charged?
6.
Equal Treatment:
Has the Employer applied its rules, orders, and penalties even-handedly and without discrimination to all employees?
7.
Penalty:
Was the degree of discipline administered by the employer reasonably related to (a) the seriousness of the employee's proven offense, and (b) the record of the employee in his service with the employer?
Defenses/Mitigating Circumstances
Even if the employer can prove that the employee committed the offense, there are several defenses or mitigating circumstances that should always be considered when you are making your case. These factors are useful in showing that even if the employee is at fault, the employee should not be disciplined or the discipline should be reduced.
1. Employer at Fault:   The employee's misconduct was the product of action or
inaction by the employer.   Some examples are:   the employee was not properly trained, the
employer implicitly encouraged the conduct.
2. Mitigating Circumstances:    The state of mind of the employee should be
considered in arbitration where I) the employee was under a particularly stressful situation, or
2) the behavior of the employer, other employees or civilians impact upon the employee's actions,
3. Conduct was an Aberration:   The employee is not likely to engage in similar
misconduct in the future. Show either that the conduct was not the employee's normal behavior
or that the employee will not engage in similar behavior in the future.
4. Punishment was Excessive: Arbitrators generally favor a progressive disciplinary
system   (it is a contractual right for many) which requires that punishment be meted out in
increasingly severe doses in an effort to correct (as oppose to punish) the behavioral problems of employees.  Arbitrators are not likely to let stand a discharge for a first time offense.
5. Employee's Work Record: The penalty imposed should be mitigated by a good employee work record, or a long employment history. It is also appropriate to put on evidence of special awards received and any commendations.
